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Dear Mt. Thomas: _

Subject: Regulations under the Petishable Agricultural Comxi'nod;:ities Act
(PACA), Docket FV-05-373 '

Established in 1926, Western Growers is an agticultural trade association whose neatly 3,000

members grow, pack and ship 90% of the fresh vegetables and neatly 70% of fresh fruits

and nuts grown in Afizona and California. This accounts for more than one-half of the
_mation’s fresh produce production. Many of these members are licensees under the

Perishable Agriculwral Commodities Act (PACA) or are growers who directly benefit from

the PACA regulations that insusc the payment of the perishable commaedities shipped in

interstatc commerce. ' Lo
On behalf of these diverse members, I am submitting comments on the Federal Register
published January 30, 2006. The opportunity to comment on Electronic Data Interchange
(EDI) when invoicing and seeking protection under the PACA statutory trust is critical to
the financial protection of sellers of perishable commodities. Western Grovers offers its
strong suppozt for modifying the rcgulations of the Perishable Agricultiral Commodities Act
to stteamline the regulations for EDI invoicing practices. '

The main concerns Western Growers has with the currenrt regulations are that PACA trust
rights may not be preserved if: 1) the buyer cither willingly ot through oversight does not
receive the entire clectronic transmission (EDI) invoice, 2) the buyer does n(';)t download the
trust information, 3) the buyer does not opt to receive the infotmation, 4) the buyer does not
buy the data field from the EDI scrvice provider that allows the inclusion of the trust
~ language, or 5) the EDI setvice provider does not translate the field that contains the trust
~ language. :

Because of the reasons mentioned above, Western Growets is suggesting that 7 CI.R.
46.46(f)(3) be amended to read as follows: ['(3) Licensees may choose an alternative
methed of preserving trust benefits from the requirements deséribéd in
paragraphs (Y)(1) and (2) of this section. Licensees may use their inv'p/’ce or other
billing statement to preserve trust benefits. ' .
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The alternative method requires that the, licensee's invoice or other billing
statement, whether documentary or electronic, contain the kal/qwing statement
at the time of mailing or fransmission to the debtor., irrespéctive of whether
or not the debtor downloads, receives, or accepts such starement.

(i) The statement: "The perishable agricultural commodities listed on this
invoice are sold subject to the statutory trust authorized by sécr/bp 5(c) of the
Perishable Agricultural Commodities Act, 1930 (7 U.5.C. 499¢e(c) ). The seller of
these commodiities retains a trust claim over these commodities, all Jnventories of
food or other products derived from these commodities, and any receivables or
proceeds from the sale of these commodities until full paymenr'ii.s' réceived.”: and

(77) The terms of payment if they differ from prompt payment set out in
section 46.2(z) and (aa) of this part, and the parties have expressly agreed to such
terms in writing before the affected transactions occur.] |

(Sec. 1, 46 Stat. 531, as amended, 7 U.5.C. 499a et seq.) :

Western Growers encourages the adoption of this or equivalent language to alleviate the
concetns of PACA licensees when transmitting by EDI. This change will reflect industry
practices and thus provide the same protection for a scller when issuingta papcr invoice or
an EDI transmission. . |
Western Growers has been a strong advocate for the PACA Statutory ’I{rust Provision which
serves as a self help tool that can protect assets of licensees. Since the inception of this
statutory trust in 1984, rrust creditors who have properly preserved their trust rights have
recovered hundreds of millions of dollars rightfully owed them when a buyes’s business
-operations cease, become insolven, or: file bankruptey. To maintain the proven success of
the PACA Statutory T'rust, the regulations must bé amended to evolve \{rith the changes in
ingss practices. n :
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C:  Btuce Summers - Bruce.Summers@usda.goiv
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